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INTRODUCTION

Justice requires a search for truth in an environment that respects the rights of all
parties to the system. Truth cannot be spoken in fear. Witness intimidation strikes at the
very heart of our system of criminal justice, crippling our ability to function fairly,
decently and with integrity. It cannot be tolerated.

Judges stand as guardians of the courthouse: the place where wrongs will be
redressed without fear or recrimination. It is the responsibility of the court to create an
environment in which truth can be spoken. To that end, | have collaborated with other
members of the justice community to develop this bench book on witness intimidation
and jury interference. This bench book is designed to be a practical tool to guide
judges in dealing with the many manifestations of witness intimidation or jury
interference. Our goal was to identify the body of law in Pennsylvania and other
jurisdictions that addresses this assault on justice. We identify the forms of witness
intimidation and jury interference and recommend the best practices to protect the
integrity of our courts.

This bench book represents the collective wisdom of a dedicated group of lawyers and
judges who willingly gave their time, intellect and passion for justice to this project.

This bench book would not have been possible without the extraordinary efforts of
Stuart Suss, Esq., a brilliant mind who is totally devoted to the rule of law. Additionally,

| am extremely grateful to Walter M. Phillips, Jr., Chairman of the Pennsylvania
Commission on Crime and Delinquency (PCCD) and Michael J. Kane, PCCD Executive
Director, who provided their wisdom and insight. Finally, with deep appreciation and
thanks for the tireless creativity, wisdom and diligence of the Honorable Glenn Bronson,
Assistant District Attorney John Delaney, Michael Schwartz, Esq., Benjamin Eichel, Esq.
and the Honorable Gwendolyn Bright.

We all trust that you will find this bench book useful in our shared commitment that
truth be unimpeded in the halls of justice — the courthouse.

_/ / —
/ -y / /

The Honorable Renée Cardwell Hughes
Court of Common Pleas

First Judicial District
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Chapter 1
FORMS OF INTIMIDATION OUTSIDE THE COURTROOM

Intimidation takes many forms both inside and outside the courtroom. The trial judge
must be alert to and responsive to the many forms of intimidation without
unnecessarily precluding access to the courtroom and without depriving the defendant
of the presumption of innocence. The following is not meant to be an exhaustive list of
the forms of intimidation that might be directed against a witness or against the family
of a witness. The forms of intimidation are limited only by the deviousness of the
persons seeking to intimidate.

The practices recommended herein may not be appropriate for every case. Some
recommended practices may be useful in the normal operation of the courtroom to
prevent problems. Other recommended practices may be utilized, as necessary, to
immediately terminate any inappropriate conduct.

Forms of intimidation may include, but are not limited to:
1. Actual or attempted physical violence or property damage.
2. Explicit threats of physical violence or property damage.

3. Economic threats (as may be utilized in domestic violence cases to induce a
victim not to pursue criminal prosecution of an abuser).

4. Indirect or implicit threats.
e Anonymous phone calls, internet postings, text or other messages.

¢ Publicly communicating the fact of the witness’s cooperation (orally, in
writing, or by postings on the internet or social networks).

e Defendant and/or his allies appear together, as a show of force, at the
residence, place of employment or school of the witness, or other location
where the witness is present or is expected to be present.

e Repeatedly driving past the residence of the witness or other location
where the witness is present or is expected to be present.



Chapter 1
FORMS OF INTIMIDATION OUTSIDE THE COURTROOM

5. Even in the absence of specific conduct or threats, the prevalence of
organized criminal activity and violence in the community creates fear on the
part of the witness that may be reflected in the conduct and demeanor of
the witness in the courtroom, or in the reluctance or refusal of the witness to
appear in court.

6. Itis important to note that these actions may be directed at the witness
and/or to anyone who may be close to or have influence with the witness,
including but not limited to a spouse, parent, sibling or child.
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Chapter 2

FORMS OF INTIMIDATION IN AND NEAR THE COURTROOM

1. Explicitly communicated threats.

2. Photographing or recording the face or voice of the witness.

3. Defendant’s allies fill the seats in the courtroom or the hallway, as a show
of force, sometimes wearing gang or similar attire.

4. Threatening gestures, including but not limited to:

a.
b.
C.

d.

Pointing a finger as if it were a gun.
Holding hands up to simulate the photographing of the witness.
Smirks or gestures of disgust or disbelief directed toward the witness.

Prolonged staring at a witness.

5. An ally of the defendant may approach a family member of the witness and
politely invite the family member to attend the proceedings in the courtroom.
The family member does not perceive any sinister motive and accepts the
invitation. The witness sees a beloved family member sitting in the courtroom
in close proximity to a person known to be an ally of the defendant.

It is the responsibility of the trial judge to be aware of both the explicit and implicit forms
of intimidation that occur in and near the courtroom. Intimidation may take place by
other means not specified on these lists. Courtroom staff must be trained to recognize
all forms of intimidation and to immediately report such conduct to the presiding judge.

=
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Chapter 3a
CREATING A SAFE AND SECURE COURTROOM

Judicial control of the courtroom

It is essential to maintain a safe and secure courtroom to ensure an impartial trial. The
following are some of the proactive measures a judge may take.

1.

Provide safe waiting areas for witnesses, away from any possible
intimidators. Provide secure gathering areas for jurors, with escorted
transportation to and from the courthouse and courtroom. Utilize courtrooms
with adequate and visible security. Meet with the sheriff to plan courtroom
security prior to the trial.

Train courtroom staff to be alert to intimidating acts by spectators, including
subtle acts of intimidation such as smirking, gestures of disgust or
prolonged staring at witnesses or jurors, and to immediately report such
conduct to the judge. Position staff in the front and rear of the courtroom so
that all conduct and spectators can be observed. Inform courtroom staff
that when a factual record needs to be made, staff may be called upon to
testify under oath, and be examined by counsel, regarding conduct that has
been observed. The judge must ensure that courtroom staff treats all
spectators in an evenhanded manner.

Warn everyone in the courtroom at the beginning of each day’s proceedings
that the judge will utilize all available powers, when appropriate, to respond to
instances of witness or juror intimidation. These warnings may include:

a. Criminal conduct will be referred to law enforcement agencies for arrest
and prosecution.

b. Misbehaving spectators will be held in contempt of court with
accompanying fines and imprisonment.

c. Misbehaving spectators will be excluded from the courtroom.

d. “If you believe that intimidating a witness will stop the proceedings, or
otherwise help the defendant, you are wrong.”

Segregate potential intimidators in the courtroom by keeping the first two
rows of seating reserved as a buffer zone to be filled by neutral persons
approved by the court (such as members of the news media or students).
The purpose is to create distance between the testifying witness, the jury and
any potential intimidator. This buffer zone should not be used as a basis for
excluding persons from the courtroom except as otherwise permitted by law.
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Chapter 3a
CREATING A SAFE AND SECURE COURTROOM

Judicial control of the courtroom

5.

7.

Instruct the spectators to leave the courtroom before or after the jurors and
the witnesses are permitted to leave the courtroom. The family and friends of
the defendant should leave the courtroom separately from the family and
friends of the victim.

Preclude the use of mobile telephones or other communications devices
pursuant to Pa.R.Crim.P. 112 (A). Any telephone or communications device
that is improperly used should be seized. The seized device should be stored
together with a photocopy of the owner’s identification so that the device
may be returned at the completion of the day’s proceedings.

Rule 112. Publicity, Broadcasting, and Recording of Proceedings.
(A) The court or issuing authority shall:

(1) prohibit the taking of photographs, video, or motion pictures of
any judicial proceedings or in the hearing room or courtroom or its
environs during the judicial proceedings; and

(2) prohibit the transmission of communications by telephone, radio,
television, or advanced communication technology from the
hearing room or the courtroom or its environs during the progress
of or in connection with any judicial proceedings, whether or not
the court is actually in session.

The environs of the hearing room or courtroom is defined as the area
immediately surrounding the entrances and exits to the hearing room
or courtroom.

Respond promptly to misconduct. When a spectator smirks, laughs, or
tosses a hand or otherwise indicates disapproval of a witness’s testimony, or
similar disrespect for the proceedings, the judge should immediately
announce (out of the presence of the jury, if possible) that such behavior will
not be tolerated. The misconduct usually stops.

Prohibit clothing such as gang attire or clothing that contains an intimidating
message.

18



Chapter 3a
CREATING A SAFE AND SECURE COURTROOM

Judicial control of the courtroom

9. Although there appears to be no Pennsylvania authority on the issue, there
is persuasive authority elsewhere holding that it may be permissible, in an
appropriate case, to require that anyone who enters the courtroom provide
identification, including some form of an identification card, along with name,
address and date of birth. Before implementing these requirements, the
judge should make findings on the record that justify the measures taken,
including the fact that intimidation is enabled by anonymity. The task of
collecting the information should be performed by the sheriff or a court
officer, as part of neutral courtroom security. The policy should be applied to
all spectators not known to the sheriff or court officer.

The reasons for this procedure should be explained by the judge. Identifying
information is taken from all spectators to insure the integrity of the
proceedings. Courtrooms are open to the public and spectators should not
be discouraged from attending judicial proceedings. However, in some cases,
it may be necessary for the court to document the identity of spectators

in the courtroom. Intimidators feel emboldened by their perceived anonymity.
This procedure prevents the intimidator from hiding behind anonymity.

Requesting identification at the courthouse door is a permissible courtroom
security procedure. It should be used with caution and accompanied by a
clear factual record setting forth the court’s reasons.

10. Prohibit clothing that conceals the identity of a witness or spectator. For
example, a person may seek to attend court proceedings with a face
shielded from view by religious attire. There is no Pennsylvania authority
forbidding the court from requiring the person to permit the face to be
viewed for identification or as a condition for attending court or testifying.
Any unveiling should be done, with sensitivity, in the presence of a court
officer or other official of the same gender.
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Chapter 3a
CREATING A SAFE AND SECURE COURTROOM

Judicial control of the courtroom

Legal discussion:

The courts have been charged with a responsibility to participate in and monitor the
development of courthouse security arrangements and generalized courtroom and
courthouse security measures such as the use of metal detectors and examining an
individual’s identification at the courthouse entrance have been approved against
constitutional challenges in United States v. Smith, 426 F.3d 567 (2nd Cir. 2005), cert.
denied, 546 U.S. 1204, 126 S.Ct. 1410, 164 L.Ed.2d 109 (2006); and in United States v.
Del uca, 137 F.3d 24 (1st Cir. 1998).

In United States v. Brazel, 102 F.3d 1120 (11th Cir.), cert. denied, 522 U.S. 822, 118 S.Ct.
79, 139 L.Ed.2d 37 (1997), the court approved the requirement, three weeks into the
trial, that all persons who intended to enter the courtroom identify themselves (by
identification card, name, address, and birth date). The trial judge noted that she had
observed that individuals were entering and “going into various positions in this
courtroom and . . . staring at the witnesses that were on the stand.” Id. at 1155. The
fixed stares were “making the witnesses uncomfortable, because | observed it.” Id.

at 1156.

The court of appeals found no violation of the Constitution. “The trial judge
implemented the identification procedure based on her own observations for more
than a week, confirmed by the prosecution, that individuals had been coming into the
courtroom and fixing stares on the witnesses and possibly government counsel. The
court considered the alternative proposed by defendants, but reasonably found it
infeasible. She did not believe that, while presiding over the trial, she could assume the
responsibility to pick out individuals who might be trying to influence the witnesses or
might otherwise pose a threat to trial participants. Given the specific problem that had
arisen and the limited nature of the remedy adopted, we see no abuse of discretion in
what was done.”

In Williams v. State, 690 N.E.2d 162, 168, 169 (Ind. 1997), the Supreme Court of Indiana
affirmed the trial court’s requirement that spectators present identification and sign in
before entering the courtroom.

Five men fired at least sixty-five rounds of ammunition from assault rifles at the door
and walls of an apartment in a complex in Indianapolis. A 16-year-old girl passing by
the apartment was killed by a bullet to the head and inside a 7-year-old boy was
permanently injured. The five shooters were members of the “Ghetto Boys,” a group
organized to sell crack cocaine. According to trial testimony, the shooting was intended
as retaliation against Stacey Reed who, the day before the shooting, had broken into
the home of a Ghetto Boy and stolen from the gang’s stash of cocaine.
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Chapter 3a
CREATING A SAFE AND SECURE COURTROOM

Judicial control of the courtroom

During the trial members of the public who sought access to the courtroom were
required to pass through a metal detector and “wand.” In addition, spectators who
were unknown to the court were required to present identification to the officer at the
door and sign in.

The Supreme Court of Indiana rejected defendant’s argument that the security
procedures violated his constitutional right to a public trial. “The security procedures
required that each person who was unknown to the officer at the door show
identification and sign in. Neither requirement actively excludes anyone.” The Supreme
Court imposed a prospective requirement, pursuant to its supervisory powers over the
Indiana trial courts, “that the [trial] court make a finding that specifically supports any
measures taken beyond what is customarily permitted that are likely to affect unfettered
access by the press and public to the courtroom. The finding need not be extensive,
but must provide the reasons for the action taken, and show that both the burdens and
benefits of the action have been considered.”
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Chapter 3b
CREATING A SAFE AND SECURE COURTROOM

Protective orders during the discovery stage

INTRODUCTION: This bench book describes two forms of judicial action, both of
which carry the label: “protective orders.” Pa.R.Crim.P. 573(F) provides for protective
orders during the discovery process, permitting the trial judge to delay the discovery or
to restrict the dissemination of discovery material. 18 Pa.C.S. § 4954, as discussed
infra at 28, provides for protective orders that may be issued at any time during a
criminal matter, permitting the trial judge to prohibit acts of intimidation directed at a
witness or victim at locations outside the courtroom.

Rule 573(F), and the cases applying it, recognize that a trial judge is empowered to
restrict otherwise permissible discovery in order to prevent disclosure of the name,
address or other identifying information about a witness so as to protect the safety of
that witness.

Pa.R.Crim.P. 573(F), formerly Rule 305(F), provides as follows:

(F) Protective orders

Upon a sufficient showing, the court may at any time order that the
discovery or inspection be denied, restricted, or deferred, or make such
other order as is appropriate. Upon motion of any party, the court may
permit the showing to be made, in whole or in part, in the form of a
written statement to be inspected by the court in camera. If the court
enters an order granting relief following a showing in camera, the entire
text of the statement shall be sealed and preserved in the records of the
court to be made available to the appellate court(s) in the event of

an appeal.

Recommended practices under this rule:

1. Proceedings on a motion for protective order under Rule 573 (F) may be held
in camera.

2. The judge should review the discovery material being withheld, make a
factual record, and make a determination as to how soon in advance of the
testimony of the witness the disclosure of the discovery material should be
made to the defendant.
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Chapter 3b
CREATING A SAFE AND SECURE COURTROOM

Protective orders during the discovery stage

3. In making this determination, the judge should consider less restrictive
options than the withholding of discovery entirely, such as (1) redacting the
statement of the witness so as to remove the name, address, age and any
other identifying information; (2) making available to defense counsel an
interview with a willing witness prior to the trial; (3) denying discovery for the
minimal amount of time necessary to insure the safety of the witness.

4. The discovery material that has been withheld should be placed in the
record, under seal, so it may be available for appellate review.

Legal discussion:

In Commonwealth v. Brown, 544 Pa. 406, 676 A.2d 1178, cert. denied, 519 U.S. 1043,
117 S.Ct. 614, 136 L.Ed.2d 538 (1996), a capital case, the Commonwealth did not
provide the name of an eyewitness until the trial began because the trial court had
issued a protective order, at the request of the Commonwealth, pursuant to former
Pa.R.Crim.P. 305(F). When the name of the eyewitness was disclosed, defense counsel
objected because the Commonwealth had not given notice to the defendant of the filing
of the protective order. A request for a mistrial was denied. The judge granted a
24-hour continuance to enable defense counsel to prepare for the testimony of the
witness and the judge stated that he would entertain a request for additional time if
necessary. No additional time was requested.

The Supreme Court affirmed the ruling of the trial judge since (1) the Commonwealth
had sought trial court approval before withholding the identity of the witness; (2) there
was no challenge to the adequacy of the Commonwealth’s reasons for seeking a
protective order; and (3) defense counsel was given a continuance in order to prepare
for the testimony of the witness.

In Commonwealth v. Hood, 872 A.2d 175 (Pa. Super.), appeal denied, 585 Pa. 695, 889
A.2d 88 (2005), the Superior Court held there was no error in the use of an ex parte
hearing for the request and issuance of a protective order.

During the investigation of a drug-related shooting, the Commonwealth developed
information to support a protective order to keep the identities of the witnesses, as

well as their statements, from being disclosed prior to trial because the witnesses were
fearful of retaliation. The trial court granted the Commonwealth’s motion for a protective
order after an ex parte hearing.

23



Chapter 3b
CREATING A SAFE AND SECURE COURTROOM

Protective orders during the discovery stage

The Superior Court held that there was no error in the use of an ex parte hearing since
the presence of defendant and defense counsel at the protective order hearing would
have defeated the purpose of providing protection for these witnesses. The appellate
court further noted that the defendant lost no legal rights by not having the names

of the witnesses disclosed to him during the discovery stage as he was afforded full
confrontation with these witnesses at trial as the witnesses were subjected to a full and
vigorous cross-examination. Additionally, defendant was given all the time he requested
to prepare for these witnesses. In the absence of any showing of prejudice, Superior
Court held that the trial judge had not abused her discretion in granting the ex parte
protective order.

The Supreme Judicial Court of Massachusetts addressed a rule nearly identical in
language to Pa.R.Crim. P. 573(F) in Commonwealth v. Holliday, 450 Mass. 794, 803,
804, 800, 882 N.E.2d 309, 318, 319, 316 cert. denied sub nom. Mooltrey v.
Massachusetts, ___ U.S. ___, 129 S.Ct. 399, 172 L.Ed.2d 292 (2008) (citations and
internal quotations omitted).

Although the Commonwealth bears the burden of demonstrating that the
safety of a witness would be put at risk if information, otherwise required
to be disclosed, was made available to the defendant in the absence of a
protective order, we have previously held that it need not demonstrate a
specific or actual threat to the safety of a witness when the danger to
witness safety is inherent in the situation.

In granting the order at issue here, it was permissible for the [trial] judge
to determine that the Commonwealth’s representations that the crimes
were the result of a murderous feud between gangs still operating in the
neighborhood where the witnesses lived were reliable, that for years
witnesses had been reluctant to come forward out of fear for their safety,
and that those withesses who were then incarcerated were particularly
fearful of the defendants obtaining copies of statements made against
them, and distributing those statements in the prisons, making them the
potential targets of violence. It was not error for the [trial] judge to have
concluded that there is great risk that retaliation could take place,
endangering the witnesses for the Commonwealth. In other words, even
absent evidence of a specific threat, the threat to witnesses was inherent
in the situation. There was no abuse of discretion in issuing a protective
order in these circumstances.
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Chapter 3b
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Protective orders during the discovery stage

Text of trial court order: “I order that the addresses and locations of witnesses in the
above-captioned matter not be disclosed to Defense Counsel or the Defendants. |
further order Defense Counsel not to give written copies of transcribed witness
statements, reports containing witness statements, or witness statements in any form
to the defendants or any other persons. | order Counsel for the Commonwealth to make
available witnesses for Defense Counsel, in order that Defense Counsel may request
interviews with the withesses, and interview the witnesses if they are willing to be
interviewed. | make these orders in order to protect the safety of the witnesses.” The
order was later modified to permit defense counsel (and their investigators) access to
the addresses of the witnesses who made statements.
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Chapter 3c
CREATING A SAFE AND SECURE COURTROOM

May the Judge empanel an anonymous jury?

Convening an anonymous jury is an option only when all parties agree or after a
motion is filed and complete and particularized factual findings are made, on the
record, setting forth the need and justification for such a procedure.

Legal discussion:

In Commonwealth v. Long, 592 Pa. 42, 922 A.2d 892 (2007), the Supreme Court of
Pennsylvania held that the news organizations have a qualified First Amendment right
to the names, but not the addresses, of jurors in a criminal case. However, the ruling
recognized that the trial court may find that disclosing the jurors’ names in a particular
circumstance may raise “concerns for juror safety, jury tampering, or juror harassment.”
Id. at 64, 922 A.2d at 905. “[T]he trial court can deny the right of access when it

offers on the record findings demonstrating that closure is essential to preserve higher
values and is narrowly tailored to serve that interest.” Id. The Supreme Court suggested
that names of jurors could be withheld if the trial court makes “particularized findings
of fact [that] the jurors have been or are likely to be harassed by the public, press, or
defendant’s family or friends.” /d.

In United States v. Scarfo, 850 F.2d 1015 (3rd Cir. 1988), cert. denied, 488 U.S. 910, 109
S. Ct. 263, 102 L. Ed. 2d 251 (1988), the Third Circuit held: “Because the prosecution’s
evidence describing the defendant’s organized crime group might have caused anxi-
ety among the jurors, the trial judge withheld their identities before and after voir dire

in this extortion case. In these circumstances, we find no abuse of discretion either in
adopting that procedure or in explaining it to the jury.” Id. at 1016. “Pretrial proceedings
revealed that plea agreements, which included transactional immunity and post-trial
witness relocation, had been arranged with [two men] in return for their testimony as
government witnesses. Both had been implicated in several murders allegedly
committed at Scarfo’s behest. Their testimony would show that one prospective
witness had been killed in the past, one judge had been murdered, and attempts had
been made to bribe other judges. [Both witnesses’] lives had been threatened, and they
would remain under heavy guard during their appearances in court.” /d. at 1017.

In United States v. Wecht, 537 F.3d 222 (3rd Cir. 2008), the Third Circuit reversed the
district court ordering an anonymous jury and held that there is a presumptive First
Amendment right of public access to the names of trial jurors and prospective jurors
prior to the empanelment of the jury. The court found that the presumption was not
overcome by the district court’s articulated reasons: the media may publish stories
about the jurors, friends or enemies of the defendant may try to influence the jurors,
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Chapter 3c
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May the Judge empanel an anonymous jury?

and defendant had filed a pleading alleging that he had many potential enemies from
his extensive career as a witness in criminal and civil cases.

A federal statute specifically authorizes a trial judge to keep the names of jurors
confidential “in any case where the interests of justice so require.” 28 U.S.C.

§ 1863(b)(7). In a capital case a trial judge may withhold the list of venirepersons from
the defendant if “the court finds by a preponderance of the evidence that providing
the list may jeopardize the life or safety of any person.” 18 U.S.C. § 3432. There are no
comparable statutes in Pennsylvania.

Two rules of Pennsylvania criminal procedure specifically address information about
venirepersons and jurors:

Pa.R.Crim.P. 630, pertaining to juror qualification forms, requires that the form
containing the “names of persons to serve as jurors” be “prepare[d]” “publish[ed]” and
“post[ed].” The form itself “shall not constitute a public record.” The information
provided on the form “shall be confidential.”

Pa.R.Crim.P. 632 pertains to the juror information questionnaire. The required form
discloses the juror’s name and city/township of residence, but not the street address.
The information on the questionnaires “shall be confidential” and the questionnaires
“shall not constitute a public record.” On the other hand, the attorneys “shall receive
copies of the completed questionnaires.” In Commonwealth v. Long, 592 Pa. 42, 922
A.2d 892 (2007), the Court held that the confidentiality provisions of Rule 632 do not
“overcome” the constitutionally based right of access of the news organizations. The
Long court read the confidentiality provisions of Rule 632 to apply to the answers to
questions provided by the jurors on the questionnaire, not to “identifying information
contained therein.” Id. at 63 n.15, 922 A.2d at 905 n.15.

=
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Chapter 3d
CREATING A SAFE AND SECURE COURTROOM

Protective orders restricting conduct outside the courtroom

INTRODUCTION: 18 Pa.C.S. § 4954 provides for protective orders that may be
issued at any time during a criminal matter, permitting the trial judge to prohibit acts

of intimidation directed at a witness or victim that may occur at locations outside the
courtroom. As previously discussed, supra at 22, Pa.R.Crim.P. 573(F) also uses the
term “protective orders.” That rule applies during the discovery process, permitting the
trial judge to delay the discovery or to restrict the dissemination of discovery material.

§ 4954. Protective orders

Any court with jurisdiction over any criminal matter may, after a hearing and in its
discretion, upon substantial evidence, which may include hearsay or the
declaration of the prosecutor that a witness or victim has been intimidated or is
reasonably likely to be intimidated, issue protective orders, including, but not
limited to, the following:

(1) An order that a defendant not violate any provision of this subchapter or
section 2709 (relating to harassment) or 2709.1 (relating to stalking).

(2) An order that a person other than the defendant, including, but not limited
to, a subpoenaed witness, not violate any provision of this subchapter.

(3) An order that any person described in paragraph (1) or (2) maintain a
prescribed geographic distance from any specified witness or victim.

(4) An order that any person described in paragraph (1) or (2) have no
communication whatsoever with any specified witness or victim, except
through an attorney under such reasonable restrictions as the court
may impose.

18 Pa.C.S. § 4954.1 provides that a protective order shall contain at its top a notice
containing the telephone number of the police department that the victim or witness
should contact if the order is violated. 18 Pa.C.S. § 4955 sets forth the consequences
of a violation of a protective order. A person violating the order may be punished for
any substantive crime that has been committed or for contempt of court. The court is
empowered to revoke the offender’s bail after a hearing or issue a bench warrant for
the offender’s arrest. The text of these statutes may be found in the Appendix.
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Protective orders restricting conduct outside the courtroom

The reference in these statutes to “any provision of this subchapter” encompasses
certain criminal offenses, designed for the protection of witnesses, victims and court
officers.

18 Pa.C.S. § 4952. Intimidation of witnesses or victims
18 Pa.C.S. § 4953. Retaliation against witness, victim or party
18 Pa.C.S. § 4953.1. Retaliation against prosecutor or judicial official

These statutes are set forth in full in the Appendix.

1. This statutory scheme authorizes any criminal court, including a magisterial
district judge, following a hearing, to issue a protective order that a
defendant or other person not violate the statute, that he or she maintain a
certain distance from a specified witness or victim, and that he or she have
no communication with any specified witness or victim. The court has
authority to issue a protective order prohibiting the misconduct of the
defendant and any other person.

2. While both a hearing and substantial evidence are required, there is no
requirement of a formal motion. A judge may invoke this statute sua sponte.

3. Hearsay and declarations by the prosecutor both constitute admissible
evidence at the hearing. 18 Pa.C.S. § 4954.

4. The order of the court should be specific as to the person(s) prohibited,
the person(s) protected, prohibited actions, and the duration of the order.
The order should also provide for its service upon the police department that
would have primary responsibility for the protection of the witness or victim.

5. A standard protective order is available within the Common Pleas Court Case
Management System (CPCMS) as document #3521.

6. For the purposes of § 4954, a juvenile delinquency proceeding may not be
a criminal matter or proceeding. As such, the presiding judge in a juvenile
delinquency proceeding may be without authority under § 4954 to issue a
protective order. Interest of R. A., 761 A.2d 1220 (Pa. Super. 2000).
However, the court does have the inherent authority to regulate its
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proceedings and to control the courtroom and its environs, and to protect its
witnesses. See generally, Interest of Crawford, 360 Pa. Super. 36, 519 A.2d
978 (1987) (court has inherent power to hold alleged juvenile delinquent in
contempt for failure to appear at adjudicatory hearing to which juvenile had
been subpoenaed; court is not stripped of this power by absence from the
Juvenile Act of any reference thereto).
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